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Brief facts of the Case: -

M/s. Astral Ltd., (formerly known as Astral Polytechnik Ltd.) Santej-

Nasmed Road, Santej, Gandhinagar - 382 721, is a registered G.S.T. unit

and holds I.E.C. No. 0897008171. (herein after referred to as "the

importer"). They have imported "Impact Modifier Kane Ace B 564" from a

foreign supplier namely M/s. Mitsui & Co. (Malaysia), SDN BHD, and they

have filed the following Bills of Entry by classifying the goods under C.T.H.

3902 90 00 of the Customs Tariff Act, 1975. They have claimed full

exemption from payment of Basic Customs Duty and Social Welfare

Surcharge under Sr. No. 457 of Notification No. 461201l-Cus. Dt.

01.06.2011, as amended. (here in after referred to as "the said

Notification") The details of Bills of Entry are as under (R.U.D.-1f :-

TABLE -A

S.

N.
B/E No. and Date Qty , involved

(Ke.)
Assessable
Value (Rs.)

Duty
Paid @
l8"h on
(4) (Rs.)

I ) 3 4 5

7494872
2t.04.2020

dtd. 66,000 1,03,77 ,923 r8,68,026

2 7 545150
28.04.2020

dtd. 66,000 I ,03,17 ,923 18,68,026

Total I,32,000 2,07,55,846 37,36,052

2. The office of the Principal Director (Central), Indian Audit &
Accounts Department, Ahmedabad, vide CRA/LAR-08/ICD-KHDl2O-

211227 dt. 08.02.2021 (R.U.D.-2), has raised an audit objection on the

basis of the Speaking Order No. 6l l2O2O-21 dated 18.O8.2020 (R.U.D.-3),

issued by the Dy. Commissioner of Customs, I.C.D. Khodiyar, Ahmedabad,

that for the period from Apr-2O2O to Jun-2O2O, Mls. Astral Ltd. has

cleared 1,32,000 Kgs. of imported (Malaysian Origin) "lmpact Modifier

Kane Ace B 564", classifying the same under C.T.H. 39O29OO0 and paying

Ni1 B.C.D. (only @ 18% I.G.S.T. paid) by claiming exemption under Sr. No.

457 of the said Notification, instead of classifying the same under C.T.H.

39069090 and assessing total duty @ 24.49% (B.C.D. @ 5 % + S.W.S. @

0.5 + I.G.S.T. @ l8o/o) as per the Sr. No. 466 of the said Notification,

resulting in short levy of duty of Rs. 73,47,O541-, as shown in the table

below:-

Table -B

S.

N.
B/E No. and

Date

Assessable
Value
(Rs.)

Duty
Paid
(Rs.)

Duty Payable

@24.490
Adv. (B.C.D. +

s.w.s. +
LG.S.T.) (Rs.)

Duty
Difference

(Rs.)

I ) 3 4 5 6 (s-4)

I
7494872 dtd
21.04.2020

1,03,77,923 r 8,68,026 25,41,553 6,73,527

2
1545150 dtd
28.04.2020

I ,03,77 ,923 18,69,026 25,41,553 6,13,527

Total 2.07.55.846 37,36.052 50.83.106 13,47,054

1.

I

I
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3. The said objection was conveyed to the said importer vide letter No.

vIIrl4S-100/lCD/Gr.2cl2O2O dt. 16.12.2021 by the Deputy

Commissioner of Customs, I.C.D., Khodiyar, Gandhinagar (R.U.D.-4). The

said importer, vide their letter No. Nil dt.24.12.2021, submitted that

against the Speaking Order No. 61l2O2O-21 dt. 18.08.2020, they had

preferred an Appeal on 25.08.2O2O before the Commissioner (Appeais),

A'bad and against the order of Commissioner (A), they have moved to

CESTAT where the matter is pending decision and requested to wait for

the outcome of the said Appeal.

4. The Deputy Commissioner of Customs, I.C.D., Khodiyar,

Gandhinagar; vide Speaking Order No. 6ll2O2O-21 dated 18.O8.2O20, in

respect of BIE No. 8371654 dated 04.O8.2O20, filed by the importer for

import of Impact Modifier PVC Kane B 564, had decided that the goods in

question were classifiable under C.T.H. 39069090 instead of C.T.H.

3gO2gOO0. While deciding the issue, the Technical Data Sheet and Safety

Material Data Sheet were called for and scrutinized and it was held that

pima facie Impact Modifier for PVC 'Kane Ace B 564' is a methyl

methacrylate-butadiene-styrene (MBS) core-shell impact modifier,

designed for plastic transparent products and impact the strength. Its

appearance is in the form of white powder. Its core-shell structure consists

of three monomer contents which are described as (a) Methyl

methacrylate, (b) Butadiene and (c) Styrene (Ethenylbenzene). It is the co-

polymer of PolyMethyl methacrylate Butadiene Styrene and has

characteristics of an acrylic type of organic product. It should be correctly

classified under C.T.H. 39069090 of the Customs Tariff, as an acrylic co-

polymer. The chemical properties of the imported product Impact Modifier

Kane Ace B 564 is as follows:-

Chemical Name buta-1,3-diene, butyl prop-2-enoate, methyl 2-methylprop-2-enoate, styrene

Synonyms
2-Propenoic acid,2-methyl-, methyl ester, polymer with 1, 3-butadiene,
butyl 2-propenoate and ethenylbenzene; Methyl methacrylate, butadiene,
styrene, buWl acrylate polymer:

CAS No. 2s101-28-4
Molecular
Formula

c24H34o,4

Molecular
Weieht

3 86.s24000

Chemical
Description

Methyl methacrylate, butadiene, styrene,

Appearance White Powder
Bulk Density Equal to or more than 0.49/cc
Panicle size Equal to or less than I .0% on l6 mesh

Volatile Equal to or less than l.5Yo at 105 C x 60mm
PSA s2.60000
LosP s.93920
Boiling Point 145.9'C at 760mmHg
Flash Point 39.4"C

2
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5. Chapter Note 4 defines the 'co-polymers'as under:-

The expressions "copolymers" covers all polymers in which no

single monomer unit contributes 95o/o or more by weight to the total

polymer content.

5.1 The chemical composition and its percentage by weight of the

Impact Modifier Kane Ace 8-564: MBS (MMA, Bd, St) Copolymer is

described as under:-

Materials - monomers content in percentage by weight

1. Butadiene
2. Methyl-methylacrylate
3. Styrene
4. Acryl Ester

67 -5-72.5o/o
18.5-23.sVo
2.5- 7.5o/o
2.5-7.5

5.2 Thus, it was evident that Kane Ace B 564 is chemically modified co-

polymer, which does not contain any single monomer unit -MBS which

contributes 95% or more by weight to the total polymer contents. The issue

of classification of the polymers including co-polymers and chemically

modified polymers, is to be decided in view of two specific provisions at the

sub-heading note No. 1 to the Chapter 39 which read as:-

(a) Where there is a sub-heading named "Others" in the same series, and

(b) where there is no sub-heading named "Others" in the same series.

3902 POLYMERS OF PROPYLENE OR OF' OTHER OLEFINS, IN
PRIMARY TORMS
3902 10 00 -Polypropylene
3902 20 00 -Poly iso butylene
3902 30 00 -Propylene Copoiymers
3902 90 00 -Others

3906 ACRYLIC POLYMERS IN PRIMARY FORMS
Poly (methyl methacrylate)

3906 10 10 --- Binders for pigments or inks
3906 10 90 --- Other

3906
3906
3906
3906
3906
3906

90
90 40
90 50
90 60
90 70
90 90

- Other:
---Poly (acrylic acid)
- - -Polyacrylonitrile (PAN)
---Copolymers of acrylonitriie
---Sodium polyacrylate
--- Others

3

5.3 In this case, there is a sub-heading "Others" in the same series of

C.T.H. 3906, which described for - Acrylic Polymers, and when there is no

more specific sub-heading for Poly (Methyl methacrylate-Butadiene-

Styrene) copolymers, the impact modifier Kane Ace B 564 is to be classified

in the sub-heading named "others" to the - C.T.H. 3906.
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6. Further, on careful scrutiny of the Chemical Safety Data Sheet, it is
seen that the chemical name of the Kane Ace B -22, B-31, 8-564, B-58 is

MMA-BD-ST-Acry1ic Copolymer, described as >98%o 2-Propenoic acid, 2-

methyl-methylester, polymer with 1,3-butadiene and ethenylbenzene (also

known as'methyl methacryiate-butadiene-stSrrene' or MBS copolymer),

which is being imported as white powder, and it can be used as an impact

modifier in plastics. Thus, it is evident that the applicable sub-heading for

the methyl methacrylate-butadiene-styrene (MBS) copolymers is

39069090 of schedule to the Indian Customs Tariff Act (Harmonized Tarill

Schedule).

7. Being aggrieved by the above Order, the importer had preferred an

appeal before Commissioner (Appeals). The appeilate authority has

decided the appeal vide Order-in-Appeal No. AHD-CUSTM-000-APP-901 to

906-2I-22 dated O2.O9.2021 and upheld the Speaking Order, classifying

the subject product under C.T.H. 3906 9090 and consequent denial of

exemption claimed by the importer in terms of S1. No. 457 of the said

Notification.

8. In view of the above, it is evident that the importer has mis-classified

the goods under C.T.H. 3902, to avail the benefit of exemption of B.C.D.

at Nil rate, under Sr. No. 457 of the said Notification, whereas the goods

fall under the C.T.H. 39069090 and exemption is avaiiable to them under

Sr. No. 466 of the said Notification, where the rate of B.C.D. is 5%. The

importer had resorted to mis-classification of the goods in order to evade

the duty, by availing the ineligible benefit of exemption, resulting into clear

violation of the said exemption Notification.

9. Legal provisions relevant to the case

a. As per Section 110 of Customs Act, 1962 if the proper officer has

reason to believe that any goods are liable to confiscation under this Act,

he may seize such goods.

b. Any goods which do not correspond in respect of value or in any

other particular with the entry made under the Customs Act, 7962 are

liable for confiscation under Section 1i 1(m) of the Customs Act, 1962.

c. Any goods, exempted, subject to any condition, from duty or any

prohibition in respect of the import thereof under this Act or any other law

for the time being in force, in respect of which the condition is not observed

unless the non-observance of the condition was sanctioned by the proper

officer, are liable for confiscation under Section I 1 1(o) of the Customs Act,

t962.

4
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d. As per Section ll2 of the Customs Act 1962 any person, (a) who, in

relation to any goods, does or omits to do any act which act or omission

would render such goods liable to confiscation under Section 1 1 1, or abets

the doing or omission of such an act, or (b) who acquires possession of or

is in any way concerned in carrying, removing, depositing, harbouring,

keeping, concealing, selling or purchasing or in any manner dealing with

any goods which he know or has reason to believe are liable to confiscation

under Section 1 1 1, shall be liable to penalty.

10. Contravention and Violation of Laws

In view of the above discussion, M/s. Astrai Limited have violated

the following provisions :

1) Section 46(4) of the Customs Act, 1962, in as much as the importer,

while presenting the Bills of Entry mentioned at Table-A at Para 01 above,

made a wrongful declaration regarding the contents mentioned in it.

2) Section 17(l) of the Customs Act, 1962, in as much as the Importer,

has not made proper assessment of the goods imported by them as

mentioned in Table-A at Para O1 above, at LC.D.-Khodiyar. They have, for

the purpose of evading Customs Duties, mis-classified the goods declared

in the Bills of Entry and availed wrongly the benefit of Sr. No. 457 of the

Notification No. 461 20 1 1-Cus. Dt. 0 1 .06.20 1 1 .

3) They have mis-classified the imported goods and hence rendered the

said goods liable for confiscation under Section 1 1 1(m) & 1 1 i (o) of the

Customs Act, 1962.

11. M/s. Astral Ltd. willfully mis-classified the said imported goods with

an intent to wrongly avail duty benefit under the said Notification. The

differential Customs duty, amounting to Rs. 13,47,O54/-, is required to be

demanded and recovered from them under Section 28(ll of the Customs

Act, 1962 along with interest payable thereon from the date of assessment

of Bills of Entry to the actual date of payment of differential duty, in terms

of Section 28AA ibid.

L2. It appeared, therefore, that the importer has knowingly and

intentionally with ulterior motive and by design, taken the benefit of Sr.

No. 457 of the said Notification. It appears to be a case of willful mis-

classification of goods with intention to avail ineligible benefit of the said

exemption to evade duty of Customs. This constitutes an offense of the

nature covered in Section 111(m) and Section 111(o) of the Customs Act,

1962 and the goods imported appears to be liable for confiscation under

Section 111(m) and 111(o) of the said Act.

5
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13. For these acts of omission and commission, M/s. Astral Ltd.,

appears to be.liable for penal action under Section 112(a)(ii) of the Customs

Act, 1962 in as much as they have intentionaliy made and used false and

incorrect declaration / statements / documents to evade payment of

legitimate Customs duties as discussed in the foregoing paras.

L+. Consequently, the differential duty of Rs. 13,47,O54/- leviabie on

the above imported goods, is required to be demanded and recovered from

M/s. Astral Ltd. under Section 28(Il of the Custom Act, 1962.

15. Further, by these acts of the omission and commission of thc

importer, they appear to attract the provisions of Section 114AA of the:

Customs Act, 1962. The importers have mis-classified the goods in

question with intent to avail undue benefit of the exemption Notification

and thus the importers have rendered themselves liable to penalty undcr

Section 114AA of the Customs Act, 1962.

16. In this connection, Section 114AA of the said Act, reads as under :-

"114AA. Penaltg for use of false and incorrect material.-If a person

knouingly or intentionally makes, signs or ltses, or causes to be made,

signed or used. ang declaration, statement or docament which is false or

incorrect in any matertal partianlar, in the transaction of any business for
the purposes of this Act, shall be liable to a penaltg not exceeding fi"ue times

the ualue of goods."

L7. In view of the above discussion, duty to the tune of Rs. 13,47 ,O54 I -

is iiable to be recoverable from them under Section 28(1) along with

applicable rate of interest under Section 28AA of the Customs Act, 7962.

18. In view of above SCN has been issued to M/s. Astral Ltd., (formerly

known as Astral Polytechnik Ltd.) Santej-Nasmed Road, Village Santej,

Taluka Santej, Gandhinagar - 382 721 as to why:-

(a) classification of imported goods, i.e. "Impact Modifier Kane Ace B

564" made under C.T.H. No. 39O29OOO of the First Schedule of thc

Customs Tariff Act, 1975; should not be rejected.

(b) the imported goods, i.e. "Impact Modifier Kane Ace B 564" should

not be classified under C.T.H. No. 39069090 of the First Schedule of thc

Customs Tariff Act, 1975.

(c) imported goods, i.e. "Impact Modifrer Kane Ace B 564" shouid not be

assessed to duty @ 24.49% (B.C.D. @ 5o/o + S.W.S. @ O.5% + I.G.S.T. (al

6
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l8%) under Sr. No. 466 of the Notification No. 4612O11-Cus. Dt.

01.06.201 1, as amended.

(d) the total amount of differential Custom duties amounting to Rs.

13,47,054f -, attributable to the concessional rate of Customs Duty

wrongly claimed under Sr. No. 457 of Notification No. 4612O1l-Cus. Dt.

01.06.2011; should not be demanded and recovered from them under

Section 28(l) of the Custom Act, 1962 by denying the benefit of Sr. No.

457 of the said Notification.

(e) the total quantity of 1,32,000 Kgs. of above goods imported and

having declared value of Rs. 2,O7,55,8461-, should not be held liable to

confiscation under Section 1 1 i (m) and Section 1 1 1(o) of the Customs Act,

1962 for the act of willful mis-statement and intentional suppression of

facts with regard to classification of the said goods by way of submitting

false declaration leading to unlawful, illegal and wrong availment of

concessional duty benefit under Sr. No. 457 of the Notification No.

46120 11-Cus. Dt. 01.06.2011.

(e) interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 13,47,O54/-, should not be recovered from them

under Section 28AA of the Customs Act, 1962.

(0 penalty should not be imposed upon them under Section 112(a)(ii)

of the Customs Act, 1962.

(g) penalty should not be imposed upon them under Section 114AA of

the Customs Act, 1962.

Defense Reply:-
19. The said importer submitted their written submission in response to

the said S.C.N. on 26.O4.2022. They submitted as under:-

20. The CTH, proposed by the Customs Authorities, have not attained

finality and hence cannot be unilaterally fastened upon them. The SCN

has been issued based on an Audit Objection and taking note of the O.l.A.

dl. 02 September 2027. They have filed an appeal against the aforesaid

O.l.A. with the C.E.S.T.A.T., Ahmedabad and after a final hearing on

21.O2.2022, the CESTAT reserved order for pronouncement.

2L. The proceedings in the matter have not attained finality and they

have not accepted the classification proposed by the Customs authorities.

In view of the above, the present proceedings and the Customs declared

classification of CTH 3906 cannot be unilateraliy fastened on them,

especially when the proposed classification of the Customs authorities

have not been finally settled or confirmed in the eyes of law, by an appellate

7
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judicial forum. Only when the issue attains finality, can the Customs

authorities seek to allege a misclassification of Products in the Relevant

Period and demand differential duty.

22. The present SCN seeks to re-assess classification declared by them

in historical BOE(s) and recall such BOE(s), which have already been

cleared without objection by the Customs Authorities, at the relevant

period. Such action is not permitted in the eyes of 1aw.

23. The present S.C.N. has only been issued on an allegation ol

re-classification in an Audit Objection, much after they cleared the goods

for home consumption. As the process of Self-Assessment was introduced

in the Indian Customs in 20 1 1, they imported the Products from Malaysia

and had filed appropriate BOE(s) for clearance for home consumption. The

two BOE(s) were passed through the Risk Management System (RMS) of

the Customs and were cleared for home consumption without any

objections. As part of this process, these two BOE(s) were checked by the

RMS system of the Customs, assessed by a "proper officer" under thc:

Customs Act and the Products allowed for clearance without any disputc

on the classification and on the amount of duty paid.

24. The issue of an out-of-charge order by the Customs authorities on a

Bill of Entry, after filing, follows a process where the assessing Customs

officer examines the goods, appraises / tests them, assesses the proper

duty and permits clearance of goods only after scrutiny that the duty and

other charges, if any, have been paid. This entire process of granting

out-of- charge to a BOE is a procedure of assessment and the out-of-

chrarge order is an assessment order. The Supreme Court in the case of

Escorts Limited v Union of India 11994 (2) TMI 74 - Supreme Courtl has

also held that " the signing of the bill of entry itself amounts to passing an

order o.,if assessment" .

25. After such order is issued and the duty paid, the assessmcnt

proceedings attain finality and the issue is closed in favour of the importcr.

This out-of-charge order cannot be unilaterally recalled without an appcal

to the jurisdictional authority, to reverse such order, as the proceedings

have already attained finality. The SCN presently wants to re-call Botr(s)

of the Relevant Period, which have already attained out-of-charge without

any dispute or challenge from the Customs authorities, and seeks to

re-classify Products that have already undergone classification and

appropriate duty payment, without any dispute, during the Relevant

8
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Period. The Customs Act, the Customs Tariff or any allied Customs Rules

and Regulation do not prescribe such process or course of action. Hence,

the entire action of the SCN is bad in law and the proceedings of the SCN

deserve to be dropped on this ground alone.

26. The SCN presently wants to re-open a closed assessment proceeding

merely by issuing a document without any legal backing. It is submitted

that the only way to recall any of the two BOE(S) filed in the Relevant

Period by them is that the Customs authorities file an appeal before the

appropriate jurisdictional Commissioner (Appeals). As the out-of-charge

on the BOE is in the nature of assessment and is a final order, the same

can only be disputed in appeal before the appropriate Commissioner

Appeals under Section 128 of the Customs Act.

27. The only way to recall any of the two BOE(s) filed in the Relevant

Period by them is that the Customs file an appeal before the appropriate

jurisdictional Commissioner (Appeals). As the out-of-charge on the BOE is

in the nature of assessment and is a final order, the same can only be

disputed in appeal before the appropriate Commissioner Appeals under

Section 128 of the Customs Act. They quoted case of ITC Limited v

Commissioner of Central Excise, Kolkata I2Ol9 (9) TMI 802. They also

relied on the following case laws :-

A. Collector of Central Excise, Kanpur v. Flock (lndia) Pvt. Ltd. ,2AOO_

(120) ELr 28s (SC)

B. M/s. Priya Blue Industries, [2004 (9) TMI 105 - SUPRDME COURT

C. CC v TTK Prestige l2O2l (1) TMI l}44l
D. M/s. Nipman Fastner vs DC Customs, [2019(11) TMI 196]

2a. They relied upon the following judicial decisions to submit that if an

order appealable under the Customs Act, such as the subject BODs, is not

challenged, then the order is not liable to be questioned and the matter is

not to be reopened in a separate proceeding:

o Vittesse Export Import us. CC (EP), Mumbai 2008 (224) ELT 241

(Tri. -Mumbai)

. Coliector of Customs, Cochin vs. Arvind Export (P) Ltd.,2OO1 (130)

ELT 54 (Tri. -LB)

. Neelkanth Polgmers us. CC, Kandla2OO9 (9O) RLT 188 (Tri.- Ahmd.)

29. An appealable order cannot be challenged by way of a show cause

notice; it must necessarily be challenged by way of a statutory appeal, as

provided in the Customs Act. Hence, on this ground alone, the present

I
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proceedings are liable to be quashed and the S.C.N.to be withdrawn

against them.

30. The limitation period to file an appeal before the Appellate authority

also applies to the Department and the said period of filing appeal against

the finally assessed B/E, of sixty days is over and hence the Department

cannot re-call or re-assess the B/Es.

31. They have been importing the Products since 2016 at JNPT, Mumbai

and in ICD Khodiyar. Some of their imports are directly cleared undcr

Home Consumption, while some imports are first warehoused and then

cleared under ex-bond BOE. The Customs have never challenged thcir

imports of identical Products. Even presently, the Customs do not

challenge the classification of imports cleared in JNPT, Mumbai, of thc

same Products, under C.T.H. 39029000.

32. The Products are manufactured by Kaneka (Maiaysia) SDN. BHD.

('Manufacturing Company"). Since, they import the Products from

Malaysia, which is a country covered by the Exemption Notification, they

take the benefit of Serial No. 457 (1) of the said notification and pays 0%

B.C.D. on the Products. This exemption is avaiiable as the Products are

classified by the Manufacturing Company as well as globally, under C'l'H

3902 9000. They also adopt the same classification and avails of thc

Customs duty exemption.

33. The Product's appearance is in white powder form and as part of the

chemical composition, the Product comprises chemically of MMA-BD- ST

Acrylic Copolymer consisting of MMA (Methyl Methacrylate), RD

(Butadiene), St (Styrene) and Acryl Ester as co-monomers. In this regard,

the composition of the Product is as follows:

Product Methyl

methacrylate

Butadiene Styrene Acryl Ester

Kane Ace

B- 564

18.5 - 23.5o/o 67.5- 72.5o/o 2.5 - 7.5o/o 2.5 - 7.50

34. Accordingly, the Product is an MBS based polymer primarily

consisting of Butadiene as a major component. The Products are not

Acrylic-based polymer(s) and are MMA-BD-ST Acrylic Copolymer (Acryl

modified MBS polymer) [A co-polymer covers all polymers in which no

10
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single monomer unit contributes 95o/o or more by weight to the total

polymer content.]

35. They also submitted a copy of a clarification letter dated 6 May 2019,

received by them from the Manufacturing Company, disclosing the

composition of the Products [Butadiene is the major component in the

polymer and Acryl Ester is the smallest component] and their

classification, along with a copy of another letter dated 8 June 2O2O,

disclosing the production of Butadiene olefin and why the product is not

classified as an acrylic polymer', as provided by the Manufacturing

Company.

36. It is important to note that MBS Copolymer is a significantly better

product in quality than an acrylic based polymer. A copy of the Technical

Data Sheet ('TDS ) and Safety Data Sheet ("SDS ), providing the chemical

composition and characteristics of the Products, as provided by the

Manufacturing Company, was also submitted.

37. They classify the Product under CTH 3902 9OOO as per the globally

accepted classification of the Products, since the major component of the

Products is Butadyine [which is an olefin]. Accordingly, in accordance with

the Chapter Note 4 of Chapter 39 of the Customs Tariff, the Products are

classified under CTH 3902 [Polymers of propylene or of other olefins, in

primary forms]. This classification is also as per the customs classification

adopted in the Certificate of Origin provided by the Manufacturing

Company. An illustrative copy of the Certificate of Origin for the goods was

also submitted.

38. The Customs have presently sought to re-classify the Products

under CTH 3906 0000, as an Acrylic polymer, in primary form, [Poly

(Methyl Metacrylate] on the basis that the name of the Products contain

the words Acrylic Copolymer and the Products contain Methyl

Methacrylate, for which a specific category "Other" is prescribed under the

CTH 3906, being CTH 3906 0000.

39. The Products, which are MBS based co-polymers, are only one

category of impact modifiers that are offered by the Manufacturing

Company. The Manufacturing Company also has a distinct product line

for acrylic based impact modifiers, which are classifiable under CTH

39069090 (covered under CTH 3906 which provides for 'Acrylic polymers

1.1
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in primary forms'.) However, these are not the Products under disputc in

the present cause of action.

40. Further, both the products, offered by the Manufacturing Company,

are distinct product lines and have specific / d.istinct usages and different

chemical composition and properties. Accordingly, both are ciassifiablc

under different tariff entries. To illustrate the difference and the distinct

nature between the Products and acrylic based impact modifiers (acry1ic

polymer), comparison table is as under. A sample technical data sheet for

both lines of products offered by the Manufacturing Company was also

submitted. Hence, it is clear that the subject Products, imported by them,

cannot be classified as an Acrylic polymer, as that is a completely different

product line with distinct characteristics. Hence, the SCN fails to
substantiate its allegation against them and deserves to be quashed on

this ground alone. The reference tabie above is as below:

Acrylic based Impact
Modifier (Other product

Line)

Acrylic polymer(s)

Appearance : White
Bulk Density:>O.4591c

Volatile matter '. < lok or
Less

a Provides good impact
strength retention
under various weathcr
conditions to PVC based
products.
Suitable for outdoor and
durable PVC baserd

ucts

4L. In this regard, the applicable Customs duty on any product is to be

determined in terms of the Customs classification of such goods as

prescribed under the Customs Tariff Head of the first schedule of the

Customs Tariff, which, in turn, is aligned with the Harmonized System of

Nomenclature ("HSN") issued by World Customs Organization (WCO'). Thc

Indian Customs Tariff, and the accompanying CTH(s) under the First

Schedule of the Customs Tariff, is aligned with the HSN up to six digits.

The remaining two digits are unique characters which are allotted to

individual counties.

Criterion MBS based Impact Modifier
(Imported Product)

Identity /
Chemical

Composition

MBS Polymer (s)

(Methylmethacrylate (MMA) -
Butadiene (Bd) - Styrene (ST) -

Acrylic Copolymer

Difference in
appearance

physical
properties

Appearance: White Powder
Bulk Density > O.369lc
Volatile matter: < 1.57o

Usage (for
application)

Provides good impact strength
to PVC based products (Non-
weather ability)
Suitable for interior and
durable PVC based products

a

a

L2
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42. Further, the classification of goods under a particular CTH is to be

undertaken after analyzing the competing Tariff Headings in the Customs

Tariff read with the General Rules of interpretation ('GRI) provided under

the said Custom Tariff. Accordingly, in terms of Rule 1 of the GRI, for

determining classification of the underlying products, precedence has to

be given to the headings and any relative Section or Chapter Notes to a

Chapter. If the classification fails therein, then the subsequent Rules come

into play. Reliance in this regard, was placed on the decision of the

CESTAT in the case of M/ s Keihin Automotive Systems India Pvt. Ltd.

Office of the Principal Commissioner of Customs 2O2O (1)TMI 595.

43. As highlighted earlier, the CTH entries under discussion in the

present case are as follows: -

CTH 3902: Polymers of propylene or of other olefins, in primary forms

CTH 39029OOO: Other

CTH 3906: Acrylic polymers in primary forms - Poly (Methyl

Methacrylate)

CTH 39069090: Other

44. It appears that headings 3902 and 3906 cover polymers of olefins

and acrylic polymers respectively. It is an undisputed position of fact that

the Products in the present case are in the nature of a polymer consisting

of MMA (Methyl Methacrylate), Bd (Butadiene), St (Styrene) and Acryl Ester

as co-monomers. Therefore, to understand the correct ciassification of the

Products, it becomes relevant to analyze if the same would qualify as a

polymer of an olefin or an acrylic polymer, in terms of the provisions of the

Chapter notes and the HSN explanatory notes.

45. From the relevant portions of the Chapter notes and the HSN

explanatory notes, it is clear that co-polymers are to be classified in the

heading covering polymers at co-monomer unit which predominates by

weight over every other single co-monomer unit. They referred a case of

Westinghouse Saxby Farmer Limited [2O2] (3) TMI 291 - Supreme Court].

Accordingly, it is important to assess the co-monomer that predominates

by weight and the classification is to be driven by such assessment.

46. They submitted that the HSN Explanatory Notes (Sixth Edition) have

been issued by the WCO lor the purposes of uniform interpretation of the

tariff headings. It is a settled position of law that the Explanatory Notes

given by the WCO are of immense persuasive value. They relied on the

decision of CESTAT in the case of Commissioner of Central Excise v. Telco

13
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Ltd., which was upheld by the Supreme Court in 2003 (152) ELT ,{259.lt

was held that 'HSN Explanatory Notes do not have legal binding. They are

useful material have persuasive effect and can be read'.

47. The principie of law that HSN Explanatory Notes and the opinion of

Harmonized Systems Committee has lot of weight and should ordinarily

be taken as binding, was also upheld by the Delhi High Court in the casc:

of Manisha Pharma Plasto Limited 11999 (5) TMI 33 - High Court of Delhil.

48. In terms of Chapter Note 6, CTH 3901 to CTH 3914 cover goods in

primary forms including powders, pastes etc. The Subheading notc

appears once the Products are classified into the appropriate Heading.

Hence, first the correct Heading i.e. CTH 3902 is determined, only thcn

can a sub-heading be called into picture.

49. The Products in the present case qualify as co-polymers hcrc

Butadiene constitutes 67.5o/o-72.5% by weight of the composition. Methr,'l

Methacrylate is the other co-monomer comprising of 18.5&-23.5% by

weight of the composition. The remaining co-monomers are Styrcne (2.5 -

7.5%) and Acryl Ester (2.5 -7.5%). Since, no single monomcr unit

contributes 95% or more by weight to the total polymer content, thc

Products qualify as copolymers in terms of Chapter Note 4.

50. Once the Products qualify as co-polymer, their CTH classification

will be determined under the heading, which covers the polymer of that

that co-monomer unit, which predominates by weight over every singlc

other co-monomer unit. In the present case, since Butadtcnc

predominates by weight, the classification has to be done with respect tcr

Butadiene, which is an olefin, and under CTH 3902. Once thc

classification head is established under CTH 3902, the CTH 3906

pertaining to Acrylic Polymers in Primary Form like Methyl Methacrylatc

is not relevant, as Methyl Methacrylate constitutes only 18.5%o - 23.5o/o by

weight. It is irrelevant in the scheme of classification that the spe cific namc

'Methyl Methacrylate' is mentioned in the CTH, as the classification is not

determined by the name but by the predominant weight of the constituents

of the Products. Once it is established that the olefin Butadicnc

predominates by weight, the classification can only be made as a Polymer

of olefin under CTH 3902 and more specifically under CTH 3902000. As

mentioned earlier, the classification is determined by the weight of thc

predominant compound in the Product by weight, and not based on namc.

14
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The predominant compound in the Product, which is not disputed by the

Customs authorities, is Butadiene - an olefin.

51. Therefore, in terms of Chapter Note 4, ortce it is clear that in the

subject Product, Butadiene (which qualifies as an olefin), is a comonomer,

and it predominates by weight in the composition of the Products, the

same is liable to classified under Tariff entry 3902, which covers Polymers

of propylene or of other olefins, in primary forms.

52, In this regard, since there is no specific sub-heading under tariff

heading 3902 for polymers of butadiene, the Products are correctly

classifiable under tariff entry 39029000 which is a residuary entry under

tariff heading 3902 (in terms of the sub-heading notes provided under

Chapter 39). Consequently, they are also eligible to avail the full benefit of

exemption of Customs duty, available under Serial No. 457 of the

Exemption Notification. In view of the above facts, scientific evidence and

position of 1aw, the SCN has no merit and deserves to be quashed at the

outset,

53. The SCN, in paragraph 5, alleges that since the Products in the

present case are called MMA-BD-ST-Acrylic Copolymer, in the Safety Data

Sheet, the same has to be classilied under CTH 39069090, as there is a

sub-heading "Others" in CTH 3906 and there is no specific subheading for

Butadiene co-polymer. The SCN proceeds on a tangential analysis that

classification is to be determined where there is a term "Other" in a sub-

heading in the same series as opposed where there is no "Others" in the

same serres

54. The same products are imported by other importers in other ports

of the country classifying the same under CTH 3902. The Products are

globally classifiable under CTH 3902 9OOO and the same classification is

applicable in India.

55. For confiscation, penalty and interest, they submitted that it is a

settled position of law that the goods are not liable to confiscation in a case

where only classification is in dispute, which itself is a matter of

interpretation. Reliance in this regard was placed on the following

judgments:

. CCE v Jas International :20lI (272) ELT 282 (Tri. -Del)

. In Rc: Golden Peacock Overseas Ltd.:2012 (278) ELT 545 (GOI)

. CC v. Rajdhani Timbers Products P. Ltd.:2OO9 (239), ELT 188 (Tri.-

Ahd)

15
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Surbhit Impex P. Ltd. v CC: 2012 (283) ELT 556 (Tri. -Mum): Affirmed

by the Hon'ble High Court of Bombay at 2OI2 (286) ELT 500 (Bom)

Marque Impex v CC: CESTAT Final Order No. A/ 831 IWZB l25lC I

dated 19.05.2005

56. Section 111 of the Customs Act cannot be invoked in case goods

have been already cleared for home consumption. Section 111 provides for

the confiscation for improperly imported goods. Hence, only imported

goods can be confiscated under Section 1 1 1. The Products in question arc

not liable to confiscation under any of the provisions of Section 111 of thc

Act, as they cannot be called imported goods after being cleared for homc

consumption.

57. No differential duty is payable by them. For the same reasons, no

penalty can be imposed on them as the corresponding demand of

differential duty is not sustainable. Further, Section 112 is related to

Section 11i of the Customs Act, for goods liable to confiscation under

Section 1 1 1. It has already been substantiated that Section 1 1 1 is not

applicable in the present case as the Products cannot be called 'imported

goods', and the present dispute is a dispute relating to classification.

Hence, no penalty can be imposed under Section 112(a)(ii) of the Customs

Act.

58. In the case of Coilector of Central Excise v. H.M.M. Limited [1995

(76) E,LT 497 (SC) the Hon'ble Supreme Court has held that the question

of penalty would arise only if the department is able to sustain the demand

on the assessee. Similarly, in the case of Commissioner of Central Excisc,

Aurangabad v. Balakrishna Industries [2006 (2Ol) ELT 325 (SC) thc:

Supreme Court has held that penalty is not imposable when differential

duty is itself not payable.

59. In the present case, the SCN has been issued to demand differcntial

Customs duty by virtue of the alleged misclassification of goods. Hencc,

the dispute is squarely related to the classification under the Customs

Tariff where the Customs authorities are disputing the classification

adopted by the Company. No penalty under the Customs Act can bc

imposed on them, in such a scenario.

They reiied up on following judgments: -

BaharAgrochem & Feeds Pvt. Ltd. vs. Commissioner of C. Ex., Pune,

2Or2(277) E.L.T. 382 (Tri-Mum)

a

60
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Digital Systems vs. Commissioner of Customs, 2003 (154) E,LT 7l

Goodyear (lndia) vs. CCE, 2OO3 (157) ELT 560

61. Penalty under section 114AA is imposable only in those sitriations

where exports benefits are claimed without exporting the goods and by

presenting forged documents. According to the legislature, Section l14 of

the Customs Act provided penalty for improper exportation of goods and it
was not covering situations where goods were not exported at all. Such

serious manipulators could have escaped penal action even when no goods

were actually exported. Therefore, the penalty under section 114AA was

introduced and imposable only in those circumstances where export

benefits are availed without exporting any goods.

62. Even if Section 114AA is considered applicable for imports, there is

no case made presently at any forged document was used in the case of

the present imports by them and the dispute is a classification dispute,

where by virtue of judicial precedent, penalty under the Customs Act is

not imposable. Hence, following the above principles, penalty cannot be

imposed on the Company under section i 14AA of the Customs Act, by this

SCN.

63. The demand of interest under Section 28AA of the Customs Act is

not sustainable in present case as the differential duty is also not payable.

This has been suitably demonstrated in the fore going paragraphs. It is a

cardinal principal of law that when the principal demand is not justified,

there is no liability to pay ancillary demands or interest. Therefore, they

are not liable to pay any interest as demanded in the SCN. The Supreme

Court of India in the case of Prathibha Processors vs. Union of India

reported at 1996 (88) E.L.T. 12 (S.C.), has held that when the principal

amount (duty) is not payable, due to exemption, there is no occasion or

basis to levy any interest, either.

64. In view of the aforementioned factual and legal submissions, they

requested that the SCN proposing to confirm the differential amount of

Customs duty amounting to INR 13,47,O541- rrray be dropped along with

proceedings relating to interest and penalty.

65. The said importer vide their letter dated 22.06.2022 further

submitted their written submission in response to the said S.C.N. wherein

they submitted that, in case of appeal filed by them in similar issue, the

Hon'ble CESTAT, Ahmedabad vide order No: A/ 10666- 1067l 12022 dated

1.7
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07.06.2022 held that the importer has correctly ciassified the importcd

product i.e. "Kane Ace 8-564" under CTH 390290000.

Personal Hearing: -

66. Personal Hearing in the matter was held on 05.09.2022 and was

attended by Ms. Ankita Bhasin and Mr. Neeladri Chakrabarti, authortzed

representative of the said importer, in virtual mode. They re-iterated the ir
written submission dt. 26.O4.2022 &,22.06.2022 and, requested to takc it

on record.

Discussion & Findings: -

67. I have carefully gone through the facts of the case, defensc

submission made by the said importer, oral submission made during

Personal hearing and records available on the file.

68. The issues to be decided before me are whether

(a) classification of imported goods, i.e. "Impact Modifier Kane Ace B 564

made under C.T.H. No. 39029000 of the First Schedule of the Customs

Tariff Act, 1975; should not be rejected or otherwise.

(b) the imported goods, i.e. "Impact Modifrer Kane Ace B 564' should bc

classified under C.T.H. No. 39069090 of the First Schedule of the Customs

Tariff Act, 1975 or otherwise.

(c) imported goods, i.e. "Impact Modifier Kane Ace B 564' should bc

assessed to duty @24.49o/o (B.C.D. @5%+ S.W.S. @ O.5o/o+ I.G.S.T. @ 18%,)

under Sr. No. 466 of the Notification No.4612011-Cus. Dt.O1.06.2O11 as

amended or otherwise.

(d) the total amount of differential Custom duties amounting to

Rs.13,47,O541-, attributable to the concessional rate of Customs Duty

wrongly claimed under Sr. No. 457 of Notification No.a6/2oll-Cus.
Dt.01.06.2011; should be demanded and recovered from them undcr

Section 28(1) of the Custom Act, 1962 by denying the benefit of Sr. No.

457 of the said Notification or otherwise.

(e) the total quantity of I,32,000 Kgs. of above goods imported and having

declared value of Rs. 2,O7,55,8461-, should be held liable to confiscation

under Section 1 1 1(m) and Section 1 1 1(o) of the Customs Act, 1962 for thc:

act of willful mis-statement and intentional suppression of facts with

regard to classification of the said goods by way of submitting falsc

declaration leading to unlawful, illegai and wrong availment ol

concessional duty benefit under Sr. No. 457 of the Notification No.

46120 11-Cus. Dt. 01.06.20 1 1 or otherwise.
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(f) interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 13,47,054/-, should be recovered from them

under Section 28AA of the Customs Act, 1962 or otherwise.

(g) penaity should be imposed upon them under Section 112(a)(ii) of the

Customs Act, 1962 or otherwise.

(h) penalty should be imposed upon them under Section 114AA of the

Customs Act, 1962 or otherwise.

69. I am of the view that for proper classilication of the product, a

suitable heading or sub-heading in the tariff is to be located and then the

same has to be considered in light of Statutory Rules for Interpretation,

Section Notes and Chapter Notes in the Tariff.

70. I find that the present Show Cause Notice is a periodical Show Cause

Notice, which has been issued proposing classification of the imported

'Impact Modi{ier Kane Ace B 564" under C.T.H. 3906 9090 instead of

classification under C.T.H. 3902 9OO0, as declared by the importer.

7L. I also find that, the Principal Director (Central), Indian Audit &
Account Department, Ahmedabad has raised an audit objection on the

basis of Speaking Order No. 6ll2O2O-21 dated 18.08.2020 passed by the

Dy. Commr. Of Customs, ICD-Khodiyar, Ahmedabad. In the said speaking

order the Dy. Commr. Of Customs, ICD-Khodiyar, Ahmedabad, held that

the imported product 'Impact Modifier Kane Ace-B 564'is to be classify

under CTH No. 39069090 and assessing duty @24.49% (BCD @5% +SWS

@O.5o/o+IGST@18%) in place of CTH No. 39029000. The said speaking

order is also upheld by the Commissioner (Appeals) vide OIA No: OIA-AHD-

CUSTM-OOO-9O6-21-22 dated O2.O9.2O2I, in the appeal filed by the

importer.

72. I also find that, regular SCNs have been issued to the importer,

which has been adjudicated by confirming the classification under CTH

No. 39069090 in place of CTH No. 39029000. Being aggrieved the importer

has preferred an appeal before Commissioner (Appeals), Customs,

Ahmedabad, who upheld the order passed by the Adjudicating Authority

vide OiA No: OIA-AHD-CUSTM-000-APP-901-906-21-22 dated

02.o9 .202t.

73. Against the said order of Commissioner (Appeals), importer has filed

an appeal before the CESTAT, Ahmedabad.
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74. The CESTAT, Ahmedabad has decided the appeals in favour of the

importer vide order No: Al10666-1067112022 dated 07.06.2022 holdtng

that, the appellant has correctiy classified the imported goods under CTIJ

39029000.

The CESTAT in their order held that;

"To classify any polymer product under chapter 39 the relevant

authorities are reproduce below:

"...4 the expressions 'copolgmers' couers all polgmers in u-thich no

single monomer unit contibutes 95% or more bg weight to the total polymer

content

For the purpose of this chapter, except where the context otheru.,ise

required, copolymers (including co-polg condensates, co-polyaddition

products, block copolymers and grafi copolgmers) and polymer bends are to

be classified in the heading coueing polymers of that co-monomer unit

uhich predominates bg ueight ouer other single co-monomer unit.

For tlrc purposes of tttis Note, constituent co-monomer units of
polymers falling in the same heading shall be taken together.

If no single co-monomer unit predominates, copolymers of polymer

blends, as the case maA be, are to be classified in the heading utttich occurs

last in numeical order among those which equallg meit consideration....."

In the present case it is the admitted fact that co-polymer does not

have a single monomer unit which contributes 957o or more by weight. As

per the above note, co-polymers are to be classified under the heading

covering polymer of co-polymers unit which pre-dominates by weight ove r

every single co-monomer unit. In the present case undisputedly, the

butadiene is pre dominantly constituent. The butadiene is nothing but the

olefine. The rival entry of CTH is as under:

"CTH 39O2: Polgmers of propglene or others olefins, in pimary forms
CTH 39029O00: Other

CTH 3906: Acrylic polgmers in pimary forms
-Polg (Methgl Methacrylate)

CTH 39069090: Others"

From the above entry it can be seen that the products i. e. polymer of othcr

olefin in primary forms is classified under 39O29OO0 and other.

In the present case as given above the product imported by the appellant

consisted of pre-dominantly of Butadiene which an olefin therefore, in

terms of Chapter note 4 of chapter 39 the product is correctly classifiablc

under CTH 39029OOO.
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75. I find that for classification purpose chemical characteristic of the

product is required to be taken into consideration rather than to consider

the nomenclature and that too picking up words from fulI nomenclature.

76. I also find that department has not conducted any chemical test of

the product to ascertain the composition of product. The chemical

composition and its percentage by weight of the Impact Modifier Kane Ace

8-564: MBS (MMA, Bd, St) Copolymer is described as under: -

Materials - monomers content in percentage by weight

1. Butadiene
2. Methyl-methylacrylate
3. Styrene
4. Acry1 Ester

67.5-72.5o/o
78.5-23.5%
2.5- 7.5%
2.5-7 .5

77. Further, it has been confirmed from the RRA Section that, the

department is not going to file any appeal and accept the order No:

Al 10666-1067 | 12022 dated 07.06.2022 passed by the CESTAT. As such

the classification dispute involved in the present case attain the finality.

78. In view of the above discussion and in light of Chater Note 4 of

Chapter 39, I find that the importer has correctly classify the product

"lmpact Modifier Kane Ace B-564" under C.T.H. 39O29OO0 and hence also

eligible for exemption from payment of Basic Customs duty.

79. I find that, the imported goods are falls under CTH 39O29OO0 and

thereby eligible for benefit of Sr. No. 457 of Notification No. 46/2O1L-Cus

dated 01.06.2011 as amended, as such the question of demand of

differential duty does not arise.

80. i find that, the imported goods are correctly classify by the importer

under CTH 39029OOO, the question of confiscation of goods under section

1 11(m) and 111(o) of Customs Act, L962, does not arise.

81. I find that, as no differential duty is required to be confirmed and

leviable in present case, recovery of interest under section 1 1 1(m) and

1 1 1(o) of Customs Act, 1962, does not arise.

82. I find that, as no duty is required to be confirmed and leviable in

present case and goods are not confiscated, imposition of penalty under

section 1 12(a)(ii) of Customs Act, 1962, does not arise.
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83. I find that, as no duty is required to be confirmed and leviable in

present case and goods are not confiscated, imposition of penalty undcr

section 114AA of Customs Act, 7962, does not arise.

84. In view of the foregoing discussions and findings, I pass the following

Order: -

-:ORDER:-

85. I hereby dropped the proceeding initiated vide SCN No. VIiI/ 10-

58/lCD-Khod/O&A/HQ I 2O2L-22 dated 25.03.2022 against M/s. Astral

Limited, Santej, Gandhinagar.

86. This Order is issued without prejudice to any other action that may

be taken under the provisions of the Customs Act, 7962 and rules /
regulations framed thereunder or any other 1aw for the time being in forcc

in the Republic of India.

a7. The S.C.N. No. VIII/ 10-58/lCD-Khod/o&A/HQl2027-22 dL.
25.O3.2022- ts disposed off in above terms.

1,O
(Vishal Malani)

Additional Commission cr,
Customs, Ahmedabad

F. No: VIII/ 10-s8/ICD-Khod/ 07 AIHQ 12021-22 Date:2O I 09 12022

DIN: 2O22O97 1MNOOOOOOACC6

By Speed Post / E-mail I Hand Delivery / Through Notice Board:

To,
M/s. Astral Ltd.,
(formerly known as Astral Polytechnik Ltd.)
Santej-Nasmed Road,
Santej, Gandhinagar - 382 721

Copy to:-
1. The Deputy / Asstt. Commissioner (lmport), Customs, LC.D,- Khodiyar
2.TheDy. lAsstt. Commissioner (R.R.A.), Customs, A'bad
3. The Dy. I Asstt. Commissioner (T.R.C.), Customs, Abad
4. The Dy. I Asstt. Commissioner (Prosecution), Customs, A'bad
5. The Superintendent (Systems), Customs, Ahmedabad; for uploading on
website.
6. Guard Pile.
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